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"i; 8, 1041, with
A4 Deputy County
It sam¢ time the of-
§ The writer inter-
A inion as holding that the
- med -« that is, the office
i byic and County Clerk or

X glerk -- are incompatible,
5 u ovisions of Article 18, Sec-

ohibits generally the holding of
txo offices of emolument by the same per-
aon.

"In view of such opihion, and of the
hereinafter stated facts, we desire an

opinion upon the following questions, as-

suming the following state of facts to
exist: ‘
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*That in various counties in Weést
Texas, situated in the 70th Judicial Dis-
trict, there are several Csupty Clerks and/
or Deputy County Clerke who qualified for
their offices on January 1, 1943, and
thereafter, and during the month of June,
1943, qualified themselves as Xotaries Pub-
1i¢ by taking oath and making the required
bords.

SUnder the provisions of Article is8,
Section 40, and the decisions cited there-
under, it is the writer's opinion that the
courts of this State bave held, that vhere

-twe offices sre incompatible, and a person
attenpts to qualify for two such offices,
the first office is vacated by the qualifi-
cation for the secord office, more specifioal-
ly since the County €Clerks in question quali~
fied ss such on January i, 1243, and there-
after in June, 1943, aStempted te or diad

- qualify &3 Notaries Public, thoy vacated

“the office of County Clerk.*

Sou then pose six gquestions for our determine~
tion, the first of which is as follows:

"(a) Does the qualification as Motary
Public in June, 1043, subsoguent to the
qualification as County Clerk in January,;
1043, vacate the office of County Clerk?*

' Section 40 of Article 18 of ouristate Constitu-
tion provides in part as followsy

‘#No person shall hold or exorcise, at
the sawe time, more than one civil office
of enclument, except that of Justice of the
Peace, County Comuissioner, Rotary Public

- and Postmaster, # & a%

However, it is contrary to the policy of the law

" that the samwe individual should undertake to perform incon-
-gistent and incompatible duties, (Fmphasis ours)
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*1t is & well-aettled rule of the com~
mon law that he who, while occupying one
office, accepts another incompatible with
the first, ipso facto absolutely vacates
the first office and his title is theredy
teruinated without any other act or pro-
ceeding. That the second office is infer-
ior to the first does not affect the rule.
e o, -

it . *but an exception is made to the gemer-
) al rule in those caseés in which the officer
Lo - cannot vacate the office by his own asct, up-
L on the primoiple that he will not be permit-

e ted to do indirectly what he could not do
directly .* — Mechem, Public Offices and Of-
ficers (18900) 88 €20-421.

%_ ln the cage of State v. DeCress, 87 Tex, 387

7 .(1280)s 1t was held that one could not legally hold the
offico of kKayor of the City of Austin, Texas, while con-
tinuing to be an officer in the Army of the United States,
even though on the retired list. He was such an army of-
ficer at the time he was clected and attexpted to qualify
for the office of kayor. He drew a salary as a retired
officer, hed not resigned, and could not resign without
the consent of superiocrs. Therefore, his attempted quali-~
fication for the office of Mayor did not relinquish the
first office. It was the second office that failed,

, The eonstitutional provision above gquoted pro-
gt hibits the holding of two civil offices of . emolument.

+§  Skut where the two offices are incompatible in a common-
*=* - lew sense, it is not necessary to rely on the constitu-

2. . tional provision, and it makes 16 difference that one of
s them receives no compensation, as the common-law prohibi-
tion ie against holding two inoompatible offices of publie
v tl‘ult.. Thonas vs8. Abernathy Co. Line Ind, School Dist.,
S 200 8. ¥, 152 (Tex. Com. App, 1027). As to vhat consti-
) tutes inconpatible offices in a coumon law cense, see

T kechem, Public Offices and Officers (1800) ¥ ¢22.* (Also
B see Texas Law Review, Vol, 12, pp. 387-9) M Tex. Jur. p.
Mgl ‘ 1')0

) : In the ¢caso of Pruitt et al v. Glen Roge Ind.
4 Schaol Dist. Xo, 1, 84 8. ¥. {(2) 1004, (Com. of App., dut
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“opgod by_the Supreme Court) the following is quoted from
o4 Tex. Jur. 354, par, 19, which surnmerizes the ruleg

®laving elected to acoeept and qualify for
the second office, ipso faoto and as a matter
of law, he vacatoes the first office., This i»s
true where both offices are places of emolu-
ment, regardless of whether they are incompat-
ible, and if they are incompatible there is a
vacation of the first office regardl egs of
whether both are offices of emolument within
the neaning of the Constitution. In such cir-
cunstances the constitutional provision that
all officers shall continue to perform the du-
ties of their offices until a successor has
been qualified does not apply.*

‘ It is also & sound principle of law, based on
public policy, that an officer is prohibited from acting
1n his official capacity as to matters in which he has a
direct and certain interest, 34 Tex. Jur. 449, par, 72.
In such cases (with rere exceptions based on necessity)
the entire proceedings are void insofar as his aots are
eoncerneld. B8ee Fry v, State, 86 Crim, Rep. 73, 218 8. Y.
8§60 ,-which holds void the acts of a Commidssioners' Court

slloving & fraudulent claim of one of its wmexbers.

By Article 5949, Y. 4. C. 8., a8 avenied, it 1s
pade the duty of the County Clerk to approve amd file the
bond of each Jotary Public who qualifies as such ip his
eounty. BSaid Article, in part, provides that ®any person
appointed a Kotary Public, before entering upon his offi-
eial duties, shall execute a bond in the sum of One Thous-
and Dollars with two or more solvent sureties, or one sol-
vent surety company anthorized to 4o business in this
tate, as surety, such bond to be approved by the County
Clerk of his county, « « . 8ald bond shall be deposited
in the office of the County Clerk and shall not he void on
the first recovery, and may be sued on in the name of the
party injured fron time to time until the whole amount
thereof has been recovered. Any such person shall be deem-
¢l to be qualified (as a Notary) when he has taken the of-
ficial oath of office, furnished the bond and paid the fees
berein provided for . .
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- In view of the requirements of said Article
8949, it ie our opinion tbat one who has qualified as
county Clerk cannot qualify as a Xotary Fublic as long
as he holds the former office. fHe cannot approve his
own bond as a Notary Fublic any more than he could ap-
prove his bond as County Clerk. MNis interest in such
s matter iz too direct and certain as to adwit of any
doubt. Any attempt on his part to approve his own
pond as & Notary Publiec would be absoclutely void ab
initio and of no legal effeot whatever.

. Then, too, since a Xotaryts dond, when ap-
proved, must be deposited in the office of the County
Clerk for safe keeping, in order that same might be
sued on in the nane of the injured party from time to
tixe, should occasion arise, the County Clerk's .inter-
est in this connection is too direct and certain te
porsit him to bave the care and custody of a bond exe-
cuted by -hiwm as a Notary Public.

. (A County Clerk's bond, after being recorded
ip bis office, nust then be deposited in the office of
the Clerk of the District Court. Article 1937, R. 8.)

It is therefore odbvious that, because of a
direct and certain interest, s County Clerk cannot ap-
prove his own bond as a Xotary Publie or have the cus-
tody of sampe. If bhe attempts to 40 s0, such acts are
veid. Ue does not thereby relinquish the office of
County Clerk. It is the office of Notaery Publiec that
fails.

' For the ressons stated, your first question
is answvered in the negative. This obviates the neces~
sity of passing upon the other gquestions submittoed,

Very truly yours

Le H. Flevellen
Assistant

\BY.
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